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??a??? ?????????????b? ?????? ??????????
???????? ??? ???????????????????? ???
?????????????????????????
????
?????? ??????? ????? ???? ??????????
??????????????????? ????????? ?????
?
?
???? 68? 3? ?2017? 11?? ????657?
?????????????????????? ?????? ?????
???????????????? SEC????? ?????????
????????????
???? In re George F. Fanhey, Inv. Adv. Act Rel. No. 2196, 2003 SEC LEXIS
2798 ?Nov. 24, 2003?.
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? In re Top Fund Management, Inc., and Barry C. Ziskin??
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No. 3526, 2012 SEC LEXIS 4031 ?Dec. 21, 2012?.
? In re UBS Willow Advisers??
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Adv. Act Rel. No. 4233, 2015 SEC LEXIS 4314 ?Oct. 16, 2015?.
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1831, 1999 SEC LEXIS 1927 ?Sept. 22, 1999?.
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The Obligation of Suitability of Investment Advisers who
Perform Investment Management Business :
The Study Based on the Comparison of Japan Law
with U.S. Law
Hiroyuki USHIMARU
The purpose of this article is to clarify legal problems about the obligation
of suitability of investment advisers who perform investment management
business and to investigate a solution. Thereby we can protect Japanese
investors. The method of the study is to compare the law of U.S. with Japan.
Japanese investment advisers have an obligation of suitability that requires
an adviser make only suitable advice to clients.
In the first place, japanese investment advisers have an obligation of
suitability when they solicit the conclusion of a discretionary investment
contract. This obligation is an express requirement under the Financial
Instruments and Exchange Law ?Article 42, Article 38?3??.
In the second place, japanese investment advisers have an obligation of
suitability when an adviser manages the account of clients. This obligation is
not an express requirement under the Financial Instruments and Exchange
Law. But it derives from the duty of care ?Article 42 of the Financial
Instruments and Exchange Law?.
SEC has brought many enforcement proceedings against investment
advisers accompanied by the issue of the obligation of suitability in the
United States. In 1994, SEC proposed a rule that would have codified this
duty.
I introduce such enforcement proceedings and the SEC’s proposed
suitability rule in order to prevent illegal business of Japanese investment
advisers and to regulate such business by the regulatory authority.
I analyze various legal questions of the obligation of suitability of
investment advisers who perform investment management business. For
??
???? 68? 3? ?2017? 11?? ????699?
example, there are the following questions. In other words, there are the
content of the duty to give suitable advice, the duty to inqure into each
client’s financial situation, investment experience and investment objectives,
the duty to institutional clients, the scope of suitability inqury, updating client
information and the effect of the violation.
